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40 years
after Bates, legal
advertising blows

past $1 billion
and goes viral

By Victor Li

orris Bart remembers a time when he was awkward,
stiff and nervous on camera. It was 1980, and the
Tennessee native turned New Orleans resident was
building up his personal injury law practice.

It had been three years since the U.S. Supreme Court held in
Bates v. State Bar of Arizona that the traditional ban on lawyer
advertising was unconstitutional. States were starting to carve
out their own ethical rules that covered how attorneys could (and
could not) market their services to the general public.

Bart was thinking of ways to drum up business when he came
across a story about a lawyer in Colorado who started to run
television ads.

“A lot of people told me not to waste my money, that it would
never work and that it would sully my reputation,” says Bart, whose
eponymous firm now consists of more than 90 lawyers in 14 offices
in Alabama, Arkansas, Louisiana and Mississippi. “I called [the
Colorado lawyer] up, and he said that the ad had worked and that
his phone was ringing off the hook.”

Bart decided to take the plunge. But he readily admits that he
wasn’t quite ready for his close-up.

“I was sitting in my office chair behind my desk, pretending to
talk on the phone,” Bart says. “I had to look at the camera, point
the phone at it and say two words: ‘Call me.’ I felt so uncomfortable
doing it that it took something like 15 takes to get it right.”

Practice makes perfect. Bart’s ads are on television constantly.
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Billboards with his face, phone number and website are displayed
prominently on highways throughout Louisiana and the other
markets he’s entered. He has a website that features a 24-hour
hotline and live chat options for clients to reach an attorney at any
hour of any day. He has a YouTube channel and a Facebook pag
that contain numerous web-exclusive videos and testimonials

adjust seamlessly for the web (“One click, that’s it!”).
And he has a cult following. The Advocate newspa
Louisiana, reported in 2015 that a mother in Pra
Bart-themed birthday party for her 2-year-old
an image of Bart emblazoned on his birthday cak
cutout, a T-shirt and an autographed picture.

able to parlay this story into tons of free advertising for hi
firm. The story got picked up by major outlets such as the
Journal, BuzzFeed and People magazine. TV host Jimmy Kim
surprised the mother and child with a visit from Bart at their ho

“That was a joyful experience that came out of nowhere,” says Ba
whose 2015 Kimmel spot had racked up more than 186,000 views on
YouTube at press time. “All of a sudden, it goes viral, and I'm getting
emails from all over the world.”

IT'S AN AD WORLD

Whether it inspires envy, parody, anger, litigation or teeth-
clenched admiration, legal advertising is here to stay. Bart’s
experience shows how some lawyers are relying on multiple
ad streams to compete in today’s multiscreen media landscape.

Jayne Reardon, chair of the ABA’s Standing Committee on
Professionalism, says the rise of social media and the prevalence
of the internet have created an incentive for some lawyers to move
away from the traditional ads that Bart and others pioneered.

“I started practicing in the ’80s, so I've lived with lawyer
advertising throughout my entire legal career,” says Reardon,
the executive director of the Illinois Supreme Court Commission
on Professionalism. “Over the years, the tone has changed. Ads have
become more sensationalized, and it’s been accelerated because there
are so many different ways to get your message out there.”

All that has led to lawyers opening up their checkbooks and
spending big bucks to be on TV and in print, and to maintain
an active web and social media presence. According to Oct. 31,
2016, figures from Kantar Media’s Campaign Media Analysis
Group, lawyers, law firms and legal-service providers spent
$770,598,900 on television ads in 2016. The CMAG also predicted
that $924 million would be spent by the end of the year based on
the current monthly average.

For paid Google keyword search terms—which advertisers
buy to have ads appear after the terms are plugged into a Google
search—a 2015 study by the CMAG and the U.S. Chamber of
Commerce Institute for Legal Reform found nine out of the
top 10 and 23 of the top 25 were legal terms. The most expensive
terms were “San Antonio car wreck attorney” at $670, “accident
attorney Riverside CA” at $626, and “personal injury attorney
Colorado” at $553.

Although the ad-buy rush is being fueled by personal injury
and mass tort lawyers, Kantar Media found that other lawyers
and legal-service providers have contributed to the boom, ranking
Avvo and LegalZoom among the top 10 biggest spenders on TV
advertising in 2015.
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be recession- -proof but also politics-proof,”
the report states.

‘JUSTICE, PURE AND UNSULLIED’

Historically, the idea that a lawyer
would market his or her practice to the
general public was seen as unseemly and
unprofessional.

It also was unethical. In 1908, the ABA
adopted as part of its Canons of Professional
Ethics a blanket prohibition against ad-
vertising and solicitation. Some limited
exceptions existed—lawyers could have
listings in telephone directories, and could
communicate with friends, family and cli-
ents. The canon tolerated business cards but
held open the possibility that they could be
scrutinized by local bar officials by calling
them “not per se improper.” Lawyers weren't
allowed to solicit business through fliers
or ads, and the prohibition even extended
to indirect forms of advertising, such as
commenting on newspaper articles.

“In America, where the stability of
courts and of all departments of govern-
ment rests upon the approval of the people,
it is peculiarly essential that the system
for establishing and dispensing justice be
developed to a high point of efficiency and
so maintained that the public shall have
absolute confidence in the integrity and
impartiality of its administration,” the
canon stated. “The future of the republic,
to a great extent, depends upon our mainte-
nance of justice, pure and unsullied.”
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Everything changed in 1977 when the
Supreme Court handed down its decision
in Bates. The court found that prohibitions
on lawyer advertising violated the First
Amendment. Moreover, the court simply saw
such bans as anachronistic and unnecessary
to maintain the integrity of the bar.

“The assertion that advertising will dimin-
ish the attorney’s reputation in the com-
munity is open to question,” wrote Justice
Harry Blackmun for the majority. “Bankers
and engineers advertise, and yet these pro-
fessions are not regarded as undignified.”

Blackmun found that the absence of law-
yer ads hurt the legal profession, holding
that “the absence of advertising may be seen
to reflect the profession’s failure to reach out
and serve the community,” and that many
people in need of legal services do not con-
tact an attorney because they worry about
pricing or finding a competent lawyer.

Almost immediately after that ruling,
lawyers started to make up for lost time.
Adpvertising company Group Matrix signed
up its first law client one day later. Others
followed, and Group Matrix made so much
money off the legal industry that it discon-
tinued its work in other industries to focus
on attorneys.

According to its website, Group Matrix

produces more than 400 lawyer commercials for television each
year and boasts that more than 35 million people see its attorney
ads per day. Bart was one of Group Matrix’s early clients.

“What Bates did was change the whole complexity of professional
service,” says Group Matrix CEO Richard Sackett. “The basic issue
with any case is who owns it. Lawyers like to say ‘my case, but the
case always belongs to the client. The Bates decision reaffirms that.”
‘CALL US NOW!'

Overseeing an ad campaign can be a full-time job that doesn’t
leave much time for lawyering. So some law firms have become,
first and foremost, marketers.

Take Sokolove Law in Chestnut Hill, Massachusetts, for example.
Attorney Jim Sokolove founded the firm out of the ashes of his
previous firm, which split up after accumulating massive debts.

It was 1982, and Sokolove needed a way to make some money
and raise his profile in Boston. He was intrigued by television.
According to a 2009 article in Boston magazine, Sokolove spoke
with Bates & O’Steen, the Phoenix firm that had brought the
original Bates lawsuit, and Jacoby & Meyers in Los Angeles,
which had run the first nationally televised legal ad.

Sokolove decided to get in on the act and filmed a
slow-motion car crash that he personally
staged on a quiet road in Weston,

Massachusetts. He then put
himself on camera (he
had wanted to cast
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Perry Mason star Raymond Burr, but his local bar
association put the kibosh on that because of ethical
issues) and uttered the words that have become a cliché
for many of his fellow attorneys: “If you are injured in an
accident, call us immediately.”

According to the 2009 story, Sokolove received
some pushback for his ad from the legal community
(one prominent Boston litigator called lawyer advertising
“degrading” and criticized Sokolove for lowering him-
self). But he also received a lot a business. Pretty soon,
Sokolove Law had so many phone calls that they couldn’t
handle all the cases. He started to send them to other
attorneys in exchange for 10 percent of all fees. As the
story pointed out, Sokolove hadn'’t tried a case in about
three decades.

Sokolove retired in 2013, but his law firm continues
to spend big on advertising. According to CEO Michael
Skoler, the practice spends about $30 million to $40 mil-
lion per year on advertising.
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The Kantar Media study ranked the firm fifth
in terms of projected TV spending in 2015, behind
AkinMears, Morgan & Morgan, Pulaski & Middleman
and LegalZoom. But Skoler is quick to point out that
less than half its total spending goes to TV. The spending
is about 45 percent on TV, 45 percent on internet and
10 percent on other outlets such as social media or print.

CATCHING CLIENTS

Skoler joined the firm 15 years ago to help Sokolove
Law go national. “You don’t want to be in the buggy-whip
business,” he says. “If you look at how the legal marketing
landscape has changed over the last 14 years, there’s a ton
of money being spent chasing customers in a flat market.
It’s all about acquisition cost and the efficiency of one’s
marketing dollars.”

Sokolove Law has an analytics group that determines
which ads are working and how many phone calls be-
come clients. “Every commercial we run has a unique
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phone number,” Skoler says. “We want to know exactly
what works and what doesn’t, so we can buy-manage”
to determine what ads are getting the best results.

Conversion rates are everything, Skoler says, and the
firm is ultimately looking at “cost per fee-generating
case.”

“That takes a long time and a tremendous amount of
analytics,” Skoler says. “It also forces us to make decisions
at every step of the process based on what the data says.”

Still, Skoler thinks his firm has it down to a science,
so much so that it has chosen to export its advertising
capabilities. In 2011, the firm spun off its own in-house
ad agency to create d50 Media.

“We figured why not do this work for everyone?” Skoler
says. “Sokolove is the anchor client, but d50 does work
for other industries in the lead generation and direct
marketing business.”

Although Skoler says marketing is Sokolove Law’s
core business, he objects to the notion that the firm
functions as a referral service. He says the firm main-
tains a co-counsel relationship on all its cases, and that
it continues to work with clients and get information
from them while the case is ongoing.

“In the mass tort business, client acquisition is the
more critical part,” Skoler says. “Litigation is also criti-
cally important, but that’s a different type of work over
a longer time period. It’s not like the initial rush where
you're trying to acquire as many clients as possible.”

(One firm has transitioned from legal work to
marketing. See “How One Lawyer Makes Millions
Providing Ads for Other Firms” on ABAJournal.com.)

‘THE LAW HAWK'

On the one hand, it might be hard to tell where Fort
Worth, Texas, criminal defense lawyer Bryan E. Wilson
ends and his alter ego, the Texas Law Hawk, begins.

Wilson plays the role with confidence, yelling out his
name and moniker with relish as he rides his motorcycle
while surrounded by enough U.S. flags to make Evel
Knievel blush. His series of viral videos depicts him
riding into crime scenes, where he informs the accused
of their rights and stops overzealous police officers from
abusing their authority.

He screams “Bryan Wilson, the Texas Law Hawk!”
and you can hear eagles screeching—a lot.

“It was my nickname in law school,” Wilson explains.
“It was mock trial week, and we were all exhausted.

We were trying to come up with a team name, and I
got fired up when I said law hawks!’ That’s what people
started calling me.”

On the other hand, he always draws a clear distinction
between his marketing persona and his professional
abilities. At the end of each video, he speaks into the
camera in a serious tone and encourages viewers to call
him if they’ve been arrested.

When Wilson started his law firm, he decided to center
his marketing campaign around the nickname. Without
access to a large budget, he called his friends to help him
brainstorm and film his admittedly outlandish videos.

An ad released last June also was his most expensive,
with a budget of $4,000 to $5,000. Well, riding a
personal watercraft off a ramp usually will inflate
anyone’s budget.

“I really don’t rely on conventional advertising,” Wilson
says. “I have a website, and I do the videos. Other than
that, I just ask people to share my videos if they think
they’re funny.” One of his ads has topped more than
1.8 million views on YouTube and helped Wilson land
alocal Super Bowl commercial in which he endorsed
Taco Bell in 2016.

“During my last trial, I brought up my ads during
jury selection for the very first time,” he says. “I felt like I
needed to tell people about them and say, ‘If youre going
to hold it against me, don’t hold it against my client.’”

The foreman spoke up, Wilson says, and said the
ads were hilarious. The best part for Wilson? The jury
acquitted his client on a DWI case.

THE WOMAN CARD

In another unconventional ad campaign, several
female lawyers have embraced the slogan “Ever Argued
with a Woman?” as a means to demonstrate their
zealousness and effectiveness as advocates.

“One day, we were brainstorming at the office and
going through various ideas,” says Melissa A. Wilson
(unrelated to Bryan Wilson), a Bartow, Florida-based
divorce lawyer and founder of the Advocate Law Firm.
The “argue with a woman” theme “seemed fitting for the
message we were trying to get out there,” Wilson says.
“It can be taken in more than one way. You can take it
with a grain of salt and a laugh, but you can also take it
seriously and realize that we're here to fight for you.”

Wilson says she hasn’t received much negative feed-
back from the ad campaign, which mainly consisted
of billboards and social media, and claims it has been
a boon for business. However, during a November 2014
episode of @Midnight, which airs on Comedy Central,
several comedians made fun of the ad. “I didn’t know
women could also be sexist towards women,” show host
Chris Hardwick quipped.

Meanwhile, the phrase proved to be successful
enough for others to use it in their ad campaigns
(unlawfully, Wilson claims—she trademarked the
phrase and currently is considering her legal options
against others who have used it).

Reardon of the ABA professionalism committee sees
these unconventional ads aimed at attracting regular
people rather than landing sophisticated clients.

“Many people say these types of ads undermine the
integrity of our profession, and I get that,” Reardon says.
However, she says it’s not really up to her and others in
her position to judge ads based on their personal tastes.

“In terms of what is important for taste or dignity for
lawyer advertisements, I think we, as a profession, could
and probably should issue some guidelines,” Reardon
says. “I'm not so sure that violation of those guidelines
should subject someone to be disciplined, however.”

To that end, she thinks the June 2015 proposal from
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the Association of Professional Responsibility Lawyers
to simplify and streamline the ABA Model Rules of
Professional Conduct as they relate to lawyers who
advertise is a good starting point.

The proposal deletes several rules, including provisions
that relate to font size and letterheads, while emphasizing
that the standard for advertisements is that they should
not be false or misleading. It received a mixed response
at a forum during the ABA Midyear Meeting in February.
Written comments were accepted through March 1.

ANTI-ADS

Perhaps the most difficult way to advertise is the
route Bill Marler has taken. Marler, managing partner
at Marler Clark in Seattle, spends almost no money on
TV or web ads. He’s put out some ads on local public
radio, but he considers that to be his donation to the
arts. The Marler Blog is one of his primary marketing
tools, but it’s not his main form for advertising.

Instead, Marler has adhered to the philosophy that
many in the legal industry have long held: A track record
of success is the best form of advertising.

Since 1993, when an E. coli outbreak at Jack in the Box
restaurants infected more than 700 customers in four
states (the outbreak led to 171 hospitalizations and four
deaths), news coverage helped Marler establish himself
as the foremost food-safety lawyer in the country.

“I just happened to get one of the first calls and filed

for your group, they’ll let you do it,” he says. “I told my
co-counsel that I'll organize everything. I'll handle the
discovery and the documents. I became the de facto lawyer
in America who knew more about E. coli than anyone.”

He says lawyers in Seattle weren’t really advertising
then, so the free publicity from the Jack in the Box
cases caused his caseload to expand from one client to
several hundred very quickly. Once those cases wrapped
up, another one popped up, and Marler realized that he
could make a practice out of food-safety law.

Nowadays, Marler says, it’s common for him to handle
the vast majority of cases in any given class action law-
suit relating to a food-poisoning outbreak. In 2011, for
example, Marler handled 51 out of approximately 60
claims that dealt with a listeria outbreak from certain
brands of cantaloupes.

Marler says that about half his work comes from
referrals. “They usually come from people reading
about us in a newspaper or magazine, or seeing us on
TV,” he says. The blog helps reaffirm Marler’s credentials
while providing important information to the public.

“Look at what he’s been able to do,” says Kevin
O’Keefe, CEO and publisher of LexBlog, who helped
build and design Marler’s blog. “He’s quoted by every
paper whenever there’s an outbreak, and he’s the first
lawyer to know if someone in your family gets sick from
a foodborne illness. He’s proven you can make a good
living without spending a lot on advertising.”

one of the first cases,” Marler recalls. “I became the face
of the lawyers representing the victims.” ?
But it wasn’t just dumb luck. Marler stepped up and comes to lawyer advertising, Group Matrix

offered to do most of the work for his fellow plaintiffs law-
yers. “I learned in college that if you offer to do the report
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CEO Sackett figures he’s seen it all. After all, he was
there from the beginning, helping usher in the “age of



advertising” to a profession that, until Bates, regarded
marketing as dishonorable.

He still sees some remnants of that anachronistic atti-
tude. Like all legal advertising, Group Matrix’s ads must
be cleared by the local bar association for each particular
market where they will run. Sackett notes that Bates
classified lawyer advertising as commercial free speech,
and that such speech can be restricted but not censored.

“I've found that some states have very strict restrictions
that were really just veiled attempts at eliminating or
censoring legal advertising,” Sackett says. Among the
things he’s seen shot down over the years are a talking
dog ad—rejected because the dog didn’t identify himself
as a nonlawyer—and an ad that takes place in outer space
because it wasn't realistic.

To Sackett, those types of restrictions should become
less onerous over time. But there’s a flip side. Sackett says
lawyers and law firms have started to attack one another
directly, using their ads to talk about how much better
their services are compared to their competitors.

The Fieger Law Firm, a personal injury practice based
in Southfield, Michigan, made waves last February when
it released an ad that distinguished the firm’s lead attor-
ney, Geoffrey Fieger, from his competitors in Detroit,
mentioning some by name.

“You think you know them, or do you?” the ad’s nar-
rator asks ominously, as if he were reading an attack ad
against a political candidate. “Because only one has 165
separate million-dollar settlements and verdicts. ... Only
one has stood up and taken on big business and the gov-
ernment. And only one is one of the most famous trial
lawyers in America. There is only one Geoffrey Fieger!”

Fieger stands behind his ads and says he’s been doing
them for years. Perhaps it’s the politician in him—he won

the 1998 Democratic nomination for Michigan governor
but lost to the incumbent, John Engler.
“I don’t do cloying advertisements where I just look

L

at the camera and go ‘We do right by you, ” Fieger says.
“I do what feels right to me. If you look at 99.9 percent
of lawyer advertising, it’s embarrassing, dumb, stupid
and ridiculous.”

Fieger says he gets blowback all the time for his ads but
also claims that none of it has come from the state bar.
“Free speech is free speech,” he says. “What are they going
to say? ‘Your ads are too good, so you can’t use them?’”

To Sackett, these types of ads soon will become more
commonplace. He calls this phenomenon “the Trump
effect,” explaining that, similar to how President Donald
J. Trump has lowered the level of public discourse by
making crude language and personal attacks permissible,
lawyers soon will follow suit.

“At some point, within the next three to five years,
we'll see substantially negative advertising about one
competitor over another,” Sackett says. “One law firm
will do an ad like this, and then there will be retaliation
because lawyers are trained to fight back.”

Kantar Media’s CMAG agrees with Sackett, estimating
a 300 percent jump from 2015 to 2016 in so-called
negative ads about a lawyer’s or a law firm’s competitors.

“Bar associations have rules against making compari-
sons in advertisements,” he says. “But if it’s factual, then
they can’t stop it.”

Ultimately, Sackett thinks that legislatures might
have to step in—especially if bar regulators cannot
maintain the dignity of the profession.

“Everyone wants the practice of law to remain
dignified,” Sackett says. “But the public doesn’t always
respond to dignified ads.” l
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